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Calendar No. 678

97 CONGRies " SENATE - { ‘ Rzpoir
" 2d Session ' : No. 97476

FEDERAT FtREA.RMS OWNERS PROTECTION ACT

Jume 18 (legislative day, JuN 8), 1982—Ordered to be printed .

M_r THUIIMOND, from the Committee on the Judmm.ry,
submitted the fo]lowmg

REPORT

together with
SUPPLEMENTAL, ADDITIONATL, AND MIN'ORITY VIEWS
‘[To aceompany 8. 1030]

The Committee on the Judlcmry, to which was referred the bill
(8. 1030) to protect firearms owners’ constititional rights, eivil lib-
erties, and rights to- privecy, having considered the same, reports
favorably thereon, with an amerdment in the nature of a substitute,
and recommends that the bill as' amended do pass.

I Porrosn

The purpose of the Committee blll is to assure that the rights of
citizens to keep and besr arms under the second amendment. to the
United Stites Constitution; their rights to security against illegul
and unreasonable searches nd seizures under the fourth amendment;
their protections against uncompensated taking of property,. double
jeopardy, and assurance of:due process of law under the fifth amend-
ment; end their rights against unconstitutional exercises of anthority
under the. minth and tenth amendniénts are not infringed under en-
‘forcement of existing firearm- statutes. Tt is not the purpose of the
~ Committes bill to place any undue or unnecessary Federal restric-
tions or burdens on law-abiding citizens: with respect. to the acquisi-
tion, possession, or use of.firearms appropriate to the purpose of
hunting, tra.pshootnng, target-shooting, ‘personal, protection, or sny
other lawful activity, Further, the Committee does not. want to_dis-
courage or eliminate the private ownership: or use of firearms by law-
abiding citizens for lawful purposes, which has been thwarted by

(1)
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“(14) The term ‘engaged in the business’ means:

“(A) Asapplied to a manufaciurer of firearms, a per-
son who devotes time, attention, and labor to manufac-

enforcement pmdﬁcés which are aimed at harassing, burdening, and
harming those law-abiding citizens who choose to own mad nse fire-
arms for legitimate purposes. _

IT1. ComurrTeEr A MENDMENT

Be it enacted by the Senate and House of Eepresentatives
of the United States of Amerioa in Congress assembled,
“That— ' ' :

The Congress finds that the rights-of citizens to keep:and
bear arms under the second amendment to the United States
Constitution; their rights to security against illegal and
nnreasonable searches and seizures under the fourth amend-
ment; their protections against uncompensated taldng of
property, double jeopardy, and assurance of due process of
law under the fifth amendment; and their rights sgainst
unconstitutional exercise of authority under the ninth and
tenth amendments; require additionsl legislation to correct
existing firearms statutes and enforcement policies.

The Congress further finds that additional legislation is re-
quired to reeffirm its intent, as expressed in section 101 of
the Gun Control Act, that it is not the purpose of this title
to place any, undue or unnecessary Federal restrictions or
burdens on law-abiding citizens with respect to the acqunisi-
tion, possession, or use of fireerms appropriate to the pur-
pose of hunting, trapshooting, target shooting, personal
" protection, or any other lawful activity, and that this title
1s not intended, . ...” or “to discourage or eliminaie the pri-
vate ownership or use of firearms by law-abiding eitizens
for lawful purposes.”™, "

TITLE I—AMENDMENTS TO TITLE 18, ONITED
STATES CODE (18 U.8.C. 921-928)

AMENDMENTS TO BEOTION 821

Suo. 101, (a) Subsection (=) (3) is amended by striking out
“(D)* pnd gngarting in ]j.e‘l(l i?h(er)eof #(I2)" and by inserting
#(I>) any handgun ;* after “gilencer;”

{b) Subsection (a) &10) is smended by deleting the words
“manufacture of”’ and. inserting in_lieu thereof the words
“business of manufacturing”.

_ ((:3.Ei Subsection () (11) (A) is amended by deleting the
words “or arnmunition®”,

{d) Subsection (a) (12) is amended by deleting the words
“or ammunition”. .

(e) Subsection (z)(13) is smended by deleting the words
“or ammunition®, : '

() A new subsection (a) (14) is inserted nfter subsection
(a) (13), to rend as follows; and the following subsections
are renumbered accordingly: .

turing firearms as a regular course of trade or business
with the principal objective of livelihood and profit
through the snle or distribution of the firearms
menufactured, .

“(B) As applied to a manufacturer of ammunition,
a person who devotes time, attention, and labor to manu-
focturing ammunition as & regular course of trade or
business with the principal objective of livelihood and
profit through the sale or distribution of the ammunition
manufactured, _ .

“(() As applied to a dealer in firearms, as defined in
section 921(a}(11) (A) and (C), a person who devotes
time, attention, and labor to dealing in firearms as o regu-
Jar course of trade or business with the principal objec-
tive of livelihood and profit through the repetitive
purchase and resale of firearms. The term shall not in-
clude a person who malkes oceasional sales, exchanges, or
purchases of firearms or who sells all ar part of lus per-
sonal collection of fireams. .

“(D) As applied to a dealer in firearms, as defined in
sectlon 921(&? 11) (B}, a person who devotes time, atten-
tion, and labor engaging in such activity as a regunlar
course of trade or business with the principal objective of
livelihood and profit. The term shall not include a person
who makes oceasional repairs of fireurms or who ocea-
gionally fits special barrels, stocks, or trigger mechanisms
to firenrms, :

“(H) As applied fo an importer of firerrms, a person
who devotes time, attention, and labor to importing five-
arms as a regnlar course of trade or business with the
principal ohjective of livelihood and profit through the
sale or distribution of the firearms imported. -

“(F) Asapplied to an importer of ammunition, a per-
son who devotes time, attention, and labor to importing
ammunition as a regular course of trade or business with
principal objective of livelihood and profit through the
sale or distribution of the ammunition imported.”,

(f) Subsection (a)(20) is amended to resd as follows:
“The term ‘crime punishable by imprisonment for a term
exceeding one year’ shall not include (A) any Federal or
State offenses pertaining to antitrust violations, unfair trade
practices, restraints of trade, or other similar offenses relating
to the regulation of business proctices, or (B) any State of-
fense classified by the lgws of the State as 2 misdemeanor and
punishable by a term of imprisonment of two years or less:
Provided, however, That what constitutes o conviction shall
be determined in accordance with the law of the jurisdiction
in which the proceadings were held : Provided further, That
any convictions which have been expunged, or set aside or for
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which « person has been pardoned or has had his or her civil
rights restored shall not be considered a conviction under the
provisions of this Act, unless such pardoen, expungement, or
restoration of eivil rights expressly provided that the person
may not ship, transport, possess, or receive firearms.”,

(g) A new subsection (a)(22) is inserted after subsection
(a)(21) as folows: “(22) The term ‘handgun’ means a fire-
%;md?}'iginaﬂy designed to be used by the use of a single

Nuls N

' AMENDMENTS TO SECTION 022

Sec. 102. (a) Subsection (2){1) is amended to read as
follows: “for any person (A) except a licensed importer, li-
censed manufacturer, or licensed dealer to engage in the busi-
ness of importing, manufacturing, or dealing in firearms, or
in the course of such business to ship, transport, or receive
any firenrms in interstate or foreign commerce; and (B)
except & Heensed importsr or licensed manufactured fo engage
in the business of importing or manufacturing ammunition,
or in the course of such business, to ship, transport, or receive
any ammunition in interstate or foreign commerce”.

{b) Subsection (a)(2) is amended—

: by deleting the words “or smmunition”; and

2) by deleting the words “and subsection (b} (3)".

3) by deleting the words “or licensed dealer for tha

sole purpose of repaid or customizing,” and inserting in

Lieu thereof the words, “licensed dealer, or licenzed
collector.”.

{c) Subsection {a) (8) is amended to read as follows:

“(8) for any person to transport into or receive in'the
State where he resides any firearm purchased or other-
wise acquired by such person outside that State, when
such person lmows or has reasonsble cause to believe
that the ipurchu.se or acquisition’ of such firearm would
be in vielation of any published ordinance or law of the
State or loeality where he resides or was in violation -of
any published ordinance or law of the State or loenlity
where the purchass or acquisition oceurred: Provided,
That any transferes {other than a licensed manufacturer,
importer, or dealer) shall meet in person with the trans-
feror to accomplish the transfer unless prior thereto auch
person had met with the transferor in person to negotiate
the sale or the transfer is otherwise permitted %y the
provisions of this ehapter. This paragraph shall not pre-
clude the subsequent transportation or shipment of a
firearm by a nonlicenses in inferstate or foreign com-
merce where the provisions of this paragraph are fully

© et

(d) Subsection (2)(5) is amended to read as foliows:

#(5) for any person to transfer, sell, trade, give, trans-
port, or deliver any firearm to any person who does not
reside in the same State as the transferor when the trans-
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feror Imows or has reasonable cause fo believe that the
ncquisition of such firearm by such person would bs in
violation of any published ordinance or law of the State
or Joeality where the transferee resides or would be in
violation of any published ordinance or law of the State
or locality where such transfer oceurs: Provided, That
any licensed manufacturer, importer, or dealer shall be
presumned, in the absence-of evidence to the contrary, to
have had actual knowledge of the published ordinances
of such other State or locality, and that the transferor -
shall meet in person with any transferee (other than a
licensed manufacturer, importer, or dealer} to accom-
plish the transfer unless prior thereto such person had
met in person to negotiate the transfer, or the sale, trans-
far, or delivery is otherwise permitted by this chapter,
or is in accordance with other provisions of this Aect.
This puragraph shall not preclude the subsequent trans-
portation or shipment of a firearm by 2 nonlicensee in
interstate commerce where the provisions of this para-
graph are fully met, and shall not. apply to the loan or
rental of a firearm to any person for femporary use for
Inwiul purposes; and”. ? : :
{e) Subsection ﬁb) is amended— .

(1) by deleting paragraph (3) and redesignating
paragraphs (4) and (5) as (3) and (%) resrlpedtive.ly and
deleting in new pargareph (3) the word “and” follow-

ing “; and after new paragraph *(4)”; insert “; and”;
(2) by deleting in paragraphs (2) and newly desig-
nated (4) the words “or ammunition” wherever they

appear.
P???) by (i) deleting the words “Paragraphs (1), (2),
QB), and {4)” and inserting in lieu thereof the words
“Paragraphs (1), (2), and (3),”; and (ii) deleting the
worda “Paragraph (4)” and inserting in lieu thereof the
words “Paragraph (3)”. _

€4) by adding at the end thereof the following:

#(5) deliver any handgun to any person after mego-
tinting for the sale of such handgun to that person, before
the expiration of 14 days after the date the first payment
for such handgun is received from the buyer of same
except that the delay period provided for herein ghall
not apply in any case where (A) the chief law enforce-
ment officer of the purchaser’s place of residence certi-
fies, by notarized staiement to tha seller, that the
immediate delivery of the handgun to the buyer is, to his

- knowledge, necessary to protect sgainst a threat of im-
mediate danger to the physical safety of the buyer, or
(B) the purghaser provided proof that he has purchased
another handgun within the previous twelve months and
that in such purchase he complied with such 14 day wait-
ing period. o .

§5-300 0 - B2 -~ 2
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(f) Subsection (d) iz amended— . -
(1) by deleting the words “licensed importer, licensed
manufacture, licensed desler, or licensed collector” the
first time they appear and inserting in lieu thereof the
words “any person®; '
(2) by deleting in paragraph (8) the word “or” fol-
lowing the semicolon ; - '
(3) by replacing the period in paragraph (4) with a
Smfi?ﬁoq;mrgn fter the p ph (4) the foll
¥ nserting after the paragrap e following :

#(5) who, being an alien, is ille or unlawfully i
Um‘tezl States; © > 18 egally v

“{6) who has been discharged from the Armed Forces
under dishonorable conditions; or

“(7) who, having been a citizen of the United States,
has rencunced his eitizenship.”,

(g) Subsection (g) is amended—

(1) by deleting the words “is under indictment for, or
who” in paragraph (1) ; '

_ (2) by deleting in paragraph (8) the word “or” follow-
) by Tasertin att (
3) by inserting after parsgraph (4) the following:

®(5) who, being an ulieg, is%rﬂegally ()}r unlawfully il
the United States: .

“(6) who has been discharged from the Armed Forces
under dishdnorable conditions; or _

“(7) who, having been a citizen of the United States,
has renounced his citizenship;”; and _

(4) by deleting the words “to ship or transport any
firearm or ammunition in interstate or foreign commerce™
and inserting in lien thereof the words “to ship. or trans-

‘port in interstate or foreign commerce, or possess in or
affecting commercs, any firearm or ammunition ; or to re-
eeive any firearm or ammunition which has been shipped
or transported in interstete or forsign commerce.”.

(h) Subsection (h} is amended— '

(1) by inserting after the word “any” and before the
word “person” the words “individual who to his kmowl-
edge and while being employed by any”;

%;2 by deleting the words “is under indictment for, or

who” in paragraph (1); ‘
- (3) by deleting in paragraph (3) the word “or” follow-
T o orting uttot puragraph (4) the follow
y inserting aftei paragraph (4) the following:

%(5) who, being an n,lilg.n, is llegally or unlawfully in
the United States; o

%(6) who has been discharged from the Armed Forces
under dichonorable éonditions; or ' L

- %(7) who having heen s citizen of the United States,
has renounced his citizenship;”; and - L

" (5) by deleting the words “to receive any firearm or
ammunition which has been shipped or transported in
interstete or foreign commerce” and inserting in lien
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thereof the words “in the course of such employment to
ship or transport in interstate or foreign commerce, or
possess in or affecting eommerce, any firenrm or ammuni-
tion; or to receive any firearm or ammunition which
has been shipped or transported in interstate of foreign
comimerce.”,

(i) A new subsection (i) is inserted after subsection (h)
to rend ns follows; and the following subsections are renum- .
bered accordingly: . . ,

“(1) Tt shell be unlawful for any person who is under in-
dictment for 8 crime punisheble by imprisonment for a term
exceeding one year to ship or transport in interstate or forsign
commaerce any firearm or ammunition or receive any firearm
or ammunition which has been shipped or transported in in-
terstate or foreign commerce.”.

AMENDMENTS TO BBCTION 823

Sre. 108. (o) (1) Subsection {a) is amended: (i) by delet-
ing the words “No person shall 'engage in business as a fire-
arms or ammunition imperter, manufacturer, or desler until
he has filed sn application with, and received & license to do
so from the Secretary.” and inserting in lieu thereof the
words “No person shalil engage in the business of importing,
manufacturing, or dealing 1n firearms, or importing or man-
ufacturing ammunition, until he has filed an application with
and received & license to do so from the Secretary.”; and (ii)
by deleting the words.“and contain such information”, and
inserting in lieu therepf the words “and contain only that
information necessary to determine eligibility for licensing.”.

(2) Subsection {a)(3)(B) is amended by deleting the
words “or smmunition for firearms other than destructive
devices ;™. _

{b) Subsection (b) is amended by deleting the words *and
contain such information”, and deleting the words “The fee
for such license shall by regulation prescribe”, ,

{¢) Subsection (c¢) is smended by adding the words: “Pro-
vided. however, That nothing in this chapter shall be con-
stried to prohibit .2 licensed . manufecturer, importer, or
dealer from maintaining and disposing of a personal collec-

* tion of firearms, subject only to such restrictions as apply in

this chapter to dispogitions by a person other than s licensed
manufecturer, importer, or dealer: Provided further, That
if any firearm is so disposed of by a licenses within one year
of its transfer from his business inventory into his personal
collection or if such disposition is made for the purposas of
willfully evading the restrictions placed upon licensees by
this chopter, then such firearm shell be deemed part of his
business inventory.”,

(d) Subsection (e) is amended by inserting before the
word “violated” the word “willfully”.

(e) Subsection (f) is amended—
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(1) by inserting the words “de novo” before the word

“judicial” in paragraph (3); 7
(2) by adding the words “whether or not such evidence
was considered at the henring held under paragraph
-52 o a,i;t.er the words “to the proceeding” in paragraph
3); an '
(8) by inserting at the end thereof the following new
paragraph: S : . .

“(4) If criminal proceedings are instituted against &
licensee alleging violations of this chapter or regulations pro-
mulgated thereunder, and the licenses is aequitted of such
charges, or such proceedings are terminated, other than upon
motion of the Government prior to trial upon such charges,
the Secretary shall be absolutely barred from denying or re-
voking any hcense pranted under the provisions of this chap-
ter where such denial or revocation is based in whols or in
part on the facts which form the basis of such criminal
charges. No proceedings for the revocation of n license shall
be instituted by the Secretary more than one year after the
filing of the indictment or information.”. :

(f) Subsection (g) is amended to read as follows:

“(g) (1) Bach licensed importer, licensed manufacturar,
and licensed dealer, shell maintain such records of importa-
tion, production, shipment, receipt, sale, or other disposition,
of firearms at his place of business for such period, and in
such form, as the Secretary may by regulations prescribe.
The Secratary, when he has ressonable cause to believe a
violation of this law has occurred, and that evidence thereof
may be found on such premises may, upon demonstrating
such cause before a Federal magistrate, and securing from
him n warrant authorizing entry, enter during business hours
the premises (including places of storage) of any firearms
Importer, manufacturer, or desler, or any importer or menu-
focturer of ammunition, for the purposes of inspecting or
examining (1) any records or documents required to be kept
by such importer, manufacturer, or dealer, under the Pro-
visions of this chapter or regulations issued under this chap-
ter, and (2} any fireprms or ammunition kept or stored by
such importer, manufscturer, or deeler, at such premises,
Moreover, the Secretary may inspect the inventory and rec-
ords of a licensee without such cause, (A) for a reasonable
inquiry during the course of a crimine] investigetion of
person. or nersons other then the licenses; or (B) no more
than once in any twelve consecutive months and upon a res-
sonable notice, but the Secretary shall bring no criminal
charges against the licenses based wpon such inspection or
any recordkeeping errors found, other than for sales to a
prohibited person: or (C) when such ingnections or inquiries
may be required for determining the disnosition of one or
more partienlar firearms in the course of & hona fide criminal
investigation. Such procedurs ghall not be construed as ai-
thorizing the Secretary to seize any records or other docu-
ments other than those records or documents constituting

9

material evidence of 2 violation of law. If the Secretary saizes -
such records or documents, copies shall be provided the L=
censee within a reasonable time. The Secretary may make
available to any Federal, State, or local law enforcement
agency any information which he may obtain by reason of
the provisions of thig chapter with respect to the identifica-
tion of persons prohibited from purchasing or receiving fire-
arms or anmunition whe have purchased or received firearms
or ammunition, together with a description of such firearms
or ammunition and he may provide information to the extent
such information may be contained in the records required
to be maintained by the provisions of this chapter, when so .
requested by any Federal, State, or Iocal law enforcement
agency. = oo, L

“(2; Each licensed collector shall mainfain in a bound
volume the nature of which the Secretary may by regulations
preseribe, records of the receipt, sale; or other dispesition. of
firearms. Such records shall include the name and addresses of
any person to whom the collector sells or otherwise disposes of
a firearm.”

() Subsection () is deleted.

AMENDMTNTS 10 SECTION 024 \

Sec. 104, {a) Subsection (a) is amended by inserting after
the word “Whoever” the word “willfully®,

(b) Subsection (e) is amended to read as follows : .

“(c) Whoever (1) uses any firearm or destructive device
against the person of another, to ecommit a felony for"which he
may be prosecuted in a court of the United States, or {2)
carries a firearm or destructive device unlawfully during the
commission of any felony for which he may be prosecuted in
o court of the United States, shall in addition to the punish-
ment provided for the commission of such a felony, be sen-
tenced to n term of imprisonment of not less than cne year
nor more than ten years, In the case of a second or subsequent
conviction under this subsection, such person shall be sen-.
tenced to a term of imprisonment of not less than five years
nor more than twenty-five years. Notwithstanding any other
proyision of law, in the case of any conviction under sub-
section (e)(1), the court shall not suspend the sentencé of
such person or give him a probationary sentence, nor shall
such person be parcled or furloughed before completing such
minimum sentence, nor shall any term of imprisonment
imposed under this subsection (e¢) run noncwrrently with any
term of imprisonment imposed for the commission of su
other felony: Prowided, That no person shall be sentenced
nnder this subsection if he established to the satisfaction of
the court that the use of the firearm or destructive device was
to protect his person or the person of another from an
honestly perceived immediate danger, or was honestly per-
ceived in defense of his person, or the person of another or
the property of either from conduet constituting a felony, or
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wag honestly .effecting the arrest of a person in immediate
flight from said felony.”. o

{c) Subsection {d) is amended to read as follows:

“(d) (1) Any firearm or ammunition invelved in or used in
any willful violation of the provisions of this chapter or any
rule or regulation promulgated thereunder, or any violation
of any other criminal law of the United States, shall be sub-
ject to seizure and forfeiturs, and all provisions of the
Tnternal Revenue Code of 1954 relating to the seizure, for-
feiture, and disposition of firearms, as defined in section 5845
(a) of that Code, shell, so far 2s applicable, extend to seizures
and forfeitures under the provisions of this chapter: Pro-
vided, 'That upon acguittal of the owner or posgessor, or
dismissel of the charges against him other than upon motion
of the Government prior to trial, the seized firearms or
ammunition shall be returned forthwith to the owner or pos-
sessor or to & person delegated by the owner or possessor
unless the return of the firearms or ammunition would place
the owner or possessor or his delegate in violation of law. Any
action or proceeding for the forfeiture of firearms or ammuni-
tion shall be commenced within one hundred and twenty days
of such seizure, '

“(2) (A) In any action or procesding for return of firearms
or ammunition seized under the provisions of this chapter,
the court shall allow the prevailing party, other than the
United States, a reasonable attorney’s fee, and the United
States shall be linble therafor. ‘

“(B) In any other action or proceeding under the Provi-
sions of this chapter, the court, when it finds that such action
was without foundation, or was initiated vexationsly, frivo-
lously, or in bad faith, shall allow the prevailing party, other
than the United States, a reasonable attorney’s fee, and the
United Stites shall be liable therefor. ‘

“(C) only those firearms or quantities of ammunition par-
tieularly named and individuuﬁy identified as involved in or
used in any violation of the provisions of this chapter or any
rule or regulation issued thereunder, or any other criminal
law of the United States, shall be subject to seizure, forfeit-
ure, and disposition,”,

AMENDMENTS T0 SRCTION 0625

Sec. 105. () Subection (¢) is amended—

(1) by deletin%) the words “has been convieted of a
crime punishable by imprisonment for a term exceeding
one year (other than 2 crime involving the use of a-fire-
arm or other weapon or a violation of this chapter or of
the National Firearms Act)” and inserting in lien thereof
the words “is prohibited from possessing, shipping,
transporting, or receiving firearms or-ammunition™;

(2) by inserting the word “transportation” after the
word “shipment™; : .
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(3) by deleting the words “and incurred by reason of
such convietion,”; e .
(4) adding after the words “the public interest.” the
words “Any person whose application for relief from
disabilities 1s denied by the Secretary may file a petition
with the United States district court for the district in
which he resides for a judicial review of such denial. In
a proceeding conducted under this subsection, the scope
of judicial review shall be governed by section 7706 of title
B, United States Code. The court may in its discretion
admit additional evidence where failure to do =0 would
result in a miscarringe of justice.”, -
(b) Subsection (d) is amended— ) )
(1) by deleting the words “may authorize” and insert-
ing in lieu thereof the words “shall suthorize”;

2) by deleting the words “the person importing or
bring-in the firearm or ammunition estahlishes to the sat-
isfaction if the Secretary that®;

(3) by deleting paragraph (8) the words “generally
recognized as particularly”; and =~ i )
(4) by deleting the words “may permit” and inserting
in lien thereof the words “shall permit”,
AMENDMENTS TO SECTION 820

Sec. 106. Section 926 is amended by~

() redesignating existing section 926 as subsec-
tion (a);

(b)( J).n’serting the word “only” after the word
“prescriba®; .

(e} deleting the words “as he deems reasonable” and.
inserting in lieu thereof the words “as are”; )

(d) deleting the words “The Secretary shall give rea-
able public notice, and afford interested parties opportu-
nity for hearing, prior to prescribing such rules and
regulations” :mg inserting in lien thereof the words:
“Provided, That no such rule or regulation promulgated.
after the effective date of this Act may reguirs that rec-
ords required to be maintained under this chapter or any
portion of the contents of such records, be recorded at or
transferred to a facility owned, managed, or controlled
by the United States or any State or any politieal sub-
division thereof, nor that .&nj{rsystem or registration of
firearms, firearms owners, or firearms transactions or dis-
positions be established”,

(e} inserting & new subsection (h) as follows:

“5})) The Secrstary shall give not less than ninety duys
public notice, and shall afford interested parties opportunity
for hearing, prior to prescribing such rules and regulations.”.

() by inserting a new subsection (c) o follows:

“(c) The Secretary shall not prescribe regulations that
require purchasers of black powder under the exemption pro-



12

vided in section 845 (a) (5) of title 18, United States Code, to
complete affidavits or forms attesting to that exemption.”.

AMBENDMENTS TO SECTION 927

Suo. 107. Section 927 is amended by adding the words:
“Provided, however, That any provision of any legislation
enacted, or of any rule or regulation promulgated, by any
State or a political subdivision which prohibits or has the
effect of prohibiting the transportation of a firearm or am-
munition in interstite commerce through such State, when
such firearm is unloaded and not readily aceessible, shall be
null and void™.

Sre. 108. The amendments (including any repeals) made
by this Act shall become effective one hundred and eighty
days after the date of the ennctment of this Aet.

TITLE II-AMENDMENTS TO TITLE VII OF THE
OMNIBUS CRIME CONTROL AND SAFE STREETS
ACT OF 1968 (18 U.S.C. APP. 1201-1203)

See. 201, Title VIT of the Omnibus Crime Control and Safe
Streets Act of 1968 (sections 1201, 1202, and 1208 of the ap-
pendix to title 18, United States Code) is hereby repealed.

III. Porrose or CoOMMITTEE AMENDMENT

The amercdments ndopted by the Committes in lien of -S. 1030 as
introduced were intended to reduce administrative burdens, clarify the
requirements of the bill. and address concerns raised by some Senators
to the bill a8 introdueced.

S. 1030 as introduced would have defined as “importer,” and thus
subjected to requirements for am -importer’s license, anyone whe
brought in one or more firearms, The amended bill limits this to per-
zons who import firearms as a regular business venture. This narrows
the category of persons who must obtain the license, and permits
gzi;dinary, small scale importations by citizens returning to the United

ates. . . )

The original Inngunge of S. 1030 provided thet a person barred from
gun ownership by & conviction would be relieved from that bar if he
recaived a pardon or restoration of civil rights. The amended bill adds
the excepiion that this will not apply if the pardon or restoration ex-
pressly provides that the recipient may not own firearms. This allows
fexibility should such a pardon or restoration be based upon consider-
ations not reluting to fitness to own a firearm.

Existing law bans most firearm transfers between residents of dif-
ferent States. 8. 1030 banned such transfers if they would violste the
laws either of the State where they were made or the State of the buy-
er’s residence. The amended bill makes two changes: (1) the transfer
must be faco-to-face; (2) a licensee is presumed to have actual knowl-
edge of the published laws of each State. The first change rules out
private “meil order” sales, the second minimizes the government's

-
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initial burden of proving lmowledge of State law where a salé in fact
violated such law. ' : ' S
Existing law has been construed to bar licensees from owning pri-
vate firearms collections; any transfers must be treated is business
inventory. S. 1030 stated that nothing in the law would be construed
to prohibif a licensee from maintaining a private collection, not part
of his business inventory. It did not define the naturs of the collection,
nor make it clear that the exemption extended to acquisition and dis-
position as well as maintenance of the collection. The amended bill
greatly clarifies this. It protects licensees who maintain or dispose of
@ private collection, provided that (1} no gun so disposed of, and

. which was transferred from the licenee’s inventory, may be disposed

within one year of the initial transfer unless fully recorded, and (2)
no transfer may be made in order to evade the restrictions otherwise
placed upon a licanses. : - ‘

S. 1080 provided that a firearms license may not be revoled based
on allegations of which the licenseec has been acquitied in a eriminal
trial, or which have ended in any result other than his conviction.
The amended bill allows thsi]jg_'lovernment to voluntarily drop eriminal
charges prior to trinl and still proceed with revocation. .= -

Similarly, S. 1030 barred forfeiture of seized firearms if the owner
had been acquitted of charges, or if any finding other than puilty Was
entered, or if the enforcing ngency friled to file such charges within
190 days. The amended bill allows the agency to bring a forfeiture .
action if it did not file charges at all or dropped them voluntarily
before taldng the defendant to trial. The forfeituis action must in any
f within 120 days. .

Existing law broadly empowers agents o search licensee premises
during business hours without warrant or cause. S. 1030 provided
that probable ceause relating to 2 violation of a law must exist.
The amended bill makes several changes: (1) onable” rather
then *probable” eguse is reguired, lowering the standsrd but only
slightly; (2) an administrative warrant is required, giving procedural
safeguards and creating n record of use; (3) certain Imited execeptions
ars recognized where such cause is not needed—mainly for fvearm
tracing and for an annual courtesy inspeetion and instruction. These
expressly allow tracing snd instruction without permitting harass-
ment. ' ’

Existing law provides an additional sentence (must be served conse-
cutively) but not a mandatory sentence (no probation or parcle) for
use of & gun, or carrying of it; during a federal felony. The sdditronal
sentence becomes mandatory only upon second conviction under this
section—which has never oecurred. S. 1030 originally provided a man-
datory but not additional sentence for use of a firearm in a federal
felony, Exceptions were provided for self defense, This was criticized
since (1).the sentenca was not additional and (2) carrying during the'
felony, absent actual use, was not.an oceasion for special penﬁtiias.’
Amended S. 1030 meats both these criticisms. The sentence for use in.
o felony is made both additional and mandatory—it cannot be served
concarrently with any term for the underlying felony, and probation
and parole are banned:. The imposition of an additional sentence. for
carrying during a felony is retained—thus keeping eurrent, additional
sanctions against carrying during the felony., The Committes slso
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eﬁ_pamded-the minimum sentence from one year to two for a first
offense.

- Existing law unllows one convieted of a felony to mpply for a relief
i‘:rom dlsablhty which, if %mnted based on his record end reputation
restores the right to own firearms. The existing relief provisions had
several anomslies: they applied only to convicts, excludmg those

. barred from gun ownership for other reasons (prmr ments] disorder,
oie.) ;:they could not be invoked by one ¢onvieted of even the most
techmical violation of the gun Iaw itself; the provisions were vegue,
with borden on the applicant to satisfy them -and there was no pro-
vision for judicial review. S. 1030 would have npplied relief provi-
sions to ev gyona barred from gun ownership, would have made pro-
visions for de novo review of denials, and would have put the burden
on the issuing authority to éstablish stch that it should not be granted.

The amended bill retains the broadening of applicability, but permits

the burden to revert to tho a: d];:sgphcant os under current law, Review is
retained, but under standards of the Administrative Procedure Act,
This retains the most vital reforms while eliminating those which en-

countered the most controversy.
5. 1030 contained provisions for a one-house veto of administrative

regulations. The-amended bill eliminates these.
he Committee amendments also impose & fourteen-day waiting

peariod before a handgun
delivered, This is intended both as a “cooling off” period and to
ba.e.kground checks by local police,

IV. Buartves anD NEwp For LEGISLATION

The mandate for the addition of civil liberty gusrantees to the Gun
Control Act of 1968 was documented initially in oversight hearings on
- the Bureau of Alcohol, Tobacco and Firearms, held by the Senate
Comniftes on Approprmtmns in July 1979,-and in April, 1980. Dur-
ing those hearings, the Committee received tashmony from & nuntber
of firearm owners and collectors who had been prosecuted for techni-
cil and unintentional violations of federal law. Several had, in addi-
tion, expenancad ‘confiseation of entire collections or mventones based
upon allegations of isolated non-willful violations, and subsequently
had been required to litigate in the courts in order to secure the return

. of firearms, or to oppose revocation of Jicenses, despite acquittal on
all charges during previous criminal trials,

The Commities further heard testimony from a formar Treasury
official who estimated that 75 percent of firearms cases -had been
brought sgainst individuals whose violations, if any, were uninten-
tional. Written statements were also received from two members of
the state judiciary, who commented that agents enforcing the firearms
laws had repeatédly refused to bring cases pgainst convieted felons
in illegal possession of sawed-off shotguns and other thblteﬂ Wenp-
ons, The need for a reditection of enforcement efforts aveny from legiti-
mate firearm - owners and toward serious, mtentlonal cnmma,ls was

apparent.’

Senator Dennis DeConmm, who chaired the hea.rmgs in the Appro- '

pristions Cominittee concluded :

which is purchased from a dealer, ma; be :

il

Frankly, T was -shocked by yesterdays testimony. The
problem appears much greater -in scope and -more-acute in
Intensity than T had imagined. It is a sobering eXperience
to listen to avernge, law-abiding citizens present evidence
of conduct by an officinl law enforcement ngency of the fed-
eral government which. borders on the eriminal. ‘The
testimony offered yesterday, together with supportmg doca-
mentary data, is extremely disquieting. . (It) mmdicates
that BATF has moved against honest citizens and erimingls
with equal vigor. . . The time has come to make some re-
visionsin the Gun Control Act of 1968

The Subcommittes on the Constitution of the Senate Committee
on the Judiciary held additional hearings on Gun Control and Con-
stitutional Rights in September, 1980. The Subcommittes heard from
both the Tressury Department and the Nationa]l Rifle Asscciation,
and alse fromi three firenrm collectors who had experienced confisca-
tions of their entire collections for alleged viciations. In two cases,
charges were dropped; and in the remaining one, no charges were
ever brought. The firearms. taken in the last case—described os valu-
able collector items, engraved and inlaid with precious metals—were -
still being withheld, nearly three years after their taking. Additional
documentary evxdence was obtained from thirty-one of the dealers and
collectors. The Subcommittes’s subsequent report, “The Right to Keep
and Bear Arms,” coneluded : :

Based upon these henrmgs, it is appu.rent that the enforce-
ment tactics made possible by current fivenrms laws are con-
stitutionally, legally, and practically reprehensible. Although
Congress adopted the Gun Control Act with the primary
object of limiting access of felons and other high-risk groups
to firearms, the overbreadth of the law has led to neglect of
precigely this area of enforcement, . . . The Bureau’s own
figures demonstrate that in recent yeurs the percentage of its
arrests devoted to felons in possession and persons kmowingly
selling to them have dropped from 14 percent down to 10
percent of their fivearms cases (and that) 55 percent of its
gun law prosecutions overall involve pérsons with no record
of a felony conviction, and that a third involve citizens with
-no police record Whutsoaver R

The Subcommittes received evidence that BATFE has pri-
marily devoted its firearms enforcément efforts to the appre-
hension, upon technical mualum prohibitum charges, of in-
dividuals who leck all crimina] intent and k:nowledge
Since existing law pérmits 2 felony convietion upon thesa
charges even where the individual has no eriminal intent
or lmowledge, numerous colleciors huve been ruined by a
felony record carrying a potentinl sentence of five years in a
federal prison. Even in cases where the collectors secured
acquittal, or grand juries failed to indict, or prosecutors re-
fused to file criminal charges, agents of the Bureau have gen-



